Historic Supreme Court Decision on Schneidermai 



Foilotdng Jsfe txcerpt* from 
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i'/iCr ftaddlOrt IC411 nrjlicji by 
dttOCiaiB Jutttee Frank Murphy * 

We brought thLs case hare on 
certiorari 314 UJ3, 397, because 
Its importance and Its possible 
relation to freedom of thought, 
Tha question ■ 3a whether the 
naturalization of petitioner, an 
admitted member of the Com- 
munist Party of the United 
States, was properly set aside by 
tho courts below some twelve 
years after it was granted. We 
agree with our brethren of the 
minority that our relations with 
Russia, ns welt as our views re- 
garding iti government and the 
merits of Communism ara im- 
material to a decision of this 
ease. Our concern is with what 
Congress, meant by certain sta- 
tutes and whether the govern- 
ment has proved its case under 
them. 

White Et Is our high duty to 
carry out the wiil of Congress, In 
the performance of this duty wt 
should have a jealous regard for 
the rSsbfe of petitioner. We 
ihould let our judgement be 
guided so far as the law permits 
by the spirit of freedom and 
tolerance In which our nation 
was founded, and by a desire to 
secure ths blessings of liberty in 
thought and action to all those 
upon whom the right of Amer- 
ican citizenship has been con- 
ferred by statute, as well as to 
ths native born. And we cer- 
tainly should presume that Con- 
gress was motivated by these 
lofty principles. 

We are directly concerned only 
with the right of this petitioner 
and the circumstances surround- 
ing ids: paturaSteatlon, but we 
-should not overlook the fact 
that we are a tieterageEWows 
people. In some of our larger 
cities a majority o£ the school 
children are the offspring of 
parents only one generation, if 
that far, removed from the 
Steerage of the immigrant ship, 
Children of those who sought 
refuge in the new word from" 
the cruelty and oppression of the 
old, where man have been burned 
at ths stake, imprisoned and 
driven Into exile in s oauntiess 
numbers for their political and 
religious beliefs. Hero they have 
hoped to achieve a political 
status aa citizens in a free world 
In which men toe privileged to 
think and act' and speak ac- 
cording to their convictions, 
without fear of pontsment , or 
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This Is not a naturalization 
proceeding In which fh* Vovern,, 




United Stales District Court for 
I tic Southern District of Califor- 
nia. He had not been arrested 
or subjected "to censure prior lo 
3927, and there' is nothing In 
the record Indicating that he was 
Ever connected with any overt 
illegal or violent action or with 
any disturbance of any sort, 

# ■ * 

We panted certiorari and after 
having heard argument and re, 
argument now reverse the lodg- 
ments below lot the District Court 
and the Circuit Court of Ap- 
peals], 

The Constitution authorises 
Congress to establish an uniform 
fuIe of haturailiation' 3 (Art, I, 8, 
Cl, 41, and we may assume that 
naturalisation la a privilege, to 
he given or withheld an such 
conditions as Congress tt-cs fit. 
. . , But because of our ftrmiy 
rooted, tradition of freedom ol 
belief, wc certainly will not pre- 
sume in construing the naturali- 
sation acts that Congress meant 
to circumscribe the liberty of po- 
litical thought by general phrases 
in those statutes- As chief Jus- 
tice Hughes said in dissent in the 
Macintosh case, such general 
phrases "‘should be construed, not 
In opposition to, but in accord 
with, the theory and practice of 
our government in relation to 
freedom of conscience. „ , 

When the petitioner was nat- 
uralised in 1&27, the applicable 
statutes did not proscribe Com- 
munist 'beliefs or affiliation as 
such. They did forbid the nat- 
utnUtattoiii! at disbelievers in or- 
ganized government ' or members 
of organizations teaching disbe- 
lief. IYi-Ivst-p rotate nnri advnrabji 



; advocated overthrow ky force and 
i violence of the government. Con- 
stitution and laws of the United 
States. 

In support of: Its position that 
petitioner was not in fact attached 
■ to the princip^y of tho Constitu- 
tion bseaure of his membership 
in tho League or the Party, the 
government has directed our at- 
tention first to petitioner's testi- 
mony that he subscribe! to the 
principles of those organizations, 
and then to csjlaln alleged Party 
principles and' abatements by 
Party leaders which are said to bs 
fundamentally' variance with 
the principles of the Const! tutiDn. 
At this point ft Is appropriate to 
mention whet will bo more fully 
developed k ter— that under our 
traditions beliefs are personal and 
not a matter ol mere association, 
ttfid that men. in adhering to a 
peulcal party or other organiza- 
tion notoriously do not subscribe 
unqualifiedly lo Ml ol its platforms 
or asserted principles,. Said to be 
among those Cbmenimsst prin- 
ciples in 1927 are; the abolition of 
private property without compen- 
sation; the traction of a new 
proletarian stste updn the ruins 
ol the old bcirgeoSs state; the 
creation of a dictatorship of the 
proletariat: denial of political 

rights to others than members of 
the Party or pi Lhe proletariat: 
and the creation of a world of 
Soviet republics.. Statements that 
American democracy "Is a Jr3.ud ,, 
and that the purposes of the Party 
era “utterly antagonistic to the 
purposes lor which the American 
democracy, so-called, was formed, 
are stressed. 

Those principles and views are 
not generally accepted — in fact 
they are distasteful to most of us 
—and they call for considerable 
change In our present form of 
government and scctely. But we 
do not think, the government has 
carried the burden of proving by 
evidence which does not leave the 
Issue in doubt that petitioner was 
not hi fact attached to the prin^ 
dp] as of the Constitution and well 
dlspcsed to the good order and 
happiness of the United Slates 
when he was naturalized in 1927. 

The constitutional fathers, fresh 
from a revolution,- did not force a 
political straight-jacket for the 
generations to come. Instead they 
wrote Article V and. the first 
amendment, guaranteeing freedom 
of thought, soon followed. Article 
V contains procedural provisions 
for eonatltulcmnl change by 
amendment without any present 
limitation whatsoever except that 
no state may be deprived of equal 
representation in the Senate with- 
out Ui totoehi. . - This provision 
and the many important and fajf- 
reaching changes. made in the 
Constitution ftace TO7 refute ths 



siltutlon as outlined above by 
the government. It la true that 
the fifth amendment protects 
private property, even against 
taking for public use without 
compensation. But throughout 
our history many sincere people 
whose attachment to the gen- 
eral constitutional scheme can- 
not ba doubted have, for various 
and even divergent reasons, 
urged differing degrees of gov- 
ernmental ownership and con- 
trol of natural resources, baste 
means of production, and banks 
and the media of exchange, 
either with or without compen- 
sation. And something 1 ortca re- 
garded as a species of private 
property was abolished without 
compensating the cwneTB when 
the institution of slavery ' was , 
forbidden. Can it be said that 
the author of the. Emancipation 
Proclamation and the supporters 
of the Thirteenth Amendment 
were not attached to the Con- 
stitution?' we 'conclude that 
lack of attachment to the Con- 
stitution la net shown on the 
basis of the changes Which peti- 
tioner-testified he desired in the 
constitution, 

Turning now to a icrlatlm con- 
sideration of what the govern- 
ment asserts arc principles of tha 
■Communist Party, which peti- 
tioner believed and which are 
opposed to out Constitution , our 
conclusion remains the tame— 
the government has not proved 
by "clear, unequivocal and con- 
vincing''' evidence that the nat- 
uralization court could not have 
been satisfied that petitioner was 
attached to the principles or the 
Constitution when be was nat- 
uralized. 

We hare already disposed of 
the principle of nationalisation 
Of the Agents of production and 
exchange with or without com- 
pensation. Tha erection of a new 
proletariat state upon the ruins 
of the old bourgeois state, and 
the creation of a dictatorship of 
the proletariat may be considered 
together. The concept of the dic- 
tatorship of the proletariat Is one 
tensely wed, upon which more 
words than light have been shed. 
Much argument has been di- 
rected as to how it la to be 
achieved, but we hay* bean of- 
fered no precise definition here. 
In the general sens® the term 
may he taken to describe a stale 
In which the workers or the 
masses* rather than the hour- 
. gcoisle or capitalists are the 
dominant close, not a dictator- 
ship in the sense of absolute and 
total rule by one Individual. Bo 
fftr as the record, before ns Indi- 
cates, tha concept ii a fluid one, 
capable of adjustment to dif- 
ferent conditions in different 

rsnamlrta* 'Th cth d p„ r ™i., t. 



the unrestricted right to* organ- 
ize, to strike and to picket and 
the unrestricted right of free 
speech, free press and free as- 
semblage for tha working class. 
The .ISftB program of the Com- 
munist International states that 
the proletarian state will grant 
religious freedom, while at tha 
Game time it wiil carry on on ti- 
re] Iglous propaganda. 

We should not hold that peti- 
tioner is not attached t-q tfie Con- 
stitution by reason of his possi- 
ble belief ip the creation of soma 
form of world union of Soviet 
republics unless we are willing 
so to hold with regard to those 
who believe in Ban- American- 
ism, the League of Nations, Union 
Now, or soma other form of In- 
ternational collaboration Or col- 
lective security which may grow 
out of the present holocaust, a 
diet ‘net Sou hero would be an ‘in- 
vidious one based on the fact 
that wo might agree with or tol- 
erate the latter but dislike or 
disagree With the former. 

Apart from the question whether 
the alleged principles of the 
Party which petitioner tosertediy 
believed were so fundamentally 
opposed lo the Constitution that 
he was not attached to its prin- 
ciples in 1927, ihc government 
contends that petitioner was not 
attached because he behoved in 
the use of forte and violence In- 
stead of peaceful democratic 
methods to achieve hEz desires. 
In support of this phase of its 
argument the government as- 
serts that the organizations with 
which petitioner was actively af- 
filiated advised, advocated and 
taught the overthrow of the gov- 
ernment, Constitution and laws 
of the united states by force 
and violent*, and that petitioner 
therefore believed in that meth- 
od' of governmental! change. 

Apart from his memberihSp in 
toe League and tho Burly, the 
record is barren of any conduct 
or statement on petitioner’s part 
ahlch indicates in the slightest 
that he believed in and advocated 
the employment d t force and vio- 
lence, instead of peaceful per- 
suasion, as a means of attaining 
political ends. To find that ho 
so believed and advocated it is 
beeessary, therefore* to find that 
such was a principle of the organ- 
ization to which, he belonged and 
theri impute that principle to 
him on the basis of his activity 
In those organizations and his 
statement that -he fiutescribed to 
their principles. 

* • *■ 

Bbr L some time the question 
whether advocacy of governmen- 
tal overthrow by ferae and .Vio- 
lence Is a principle of tho Com- 
munist Party of the United states 
has perplexed courts, admin's- 



to prove the alleged lack of at- 
tachment by ''clear, unequivocal 

and convincing 1 ' evidence. That 

burden has net been carried. The 
government; has not proved that 
petitioner's beliefs on the subject 
oE force and violence irere such 
that he was not attached to the 
Constitution in 1927, 

In the Tlrfit place tills phase of 
the government 1 * case is subject 
to the admitted infirmities of 
proof by Imputation, The diffi- 
culties ut this method of proof are 
her* increased by the fact that 
there la, unfortunately, no abso- 
lutely accurate test of what a 
political party 3 * principle* are- 
Psllticel writings are often over- 
exaggerated polemics bearing the 
imprint of the period and the 
place in which written, PhUoso- 
phtea cannot generally be studied 
in vacuo; meaning may he wholly 
distorted by lifting sentences out 
of context, instead of construing 
them as part of an organic whole. 
Every utterance of party leaders 
Is not taken as party gospel. And 
we would deny mur experience as 
men If we did not recognize that 
offict&l party programs are un- 
fortunately often opportunist!* de- 
vices OS much honored In the 
breach && In the observance, On 
Iha baste of tha present record we 
cannot say that the Communist 
party is so different in Wife re- 
apeefc that Sts principle* stand 
forth with perfect clarity, and 
especially 1* this so with relation 
to the crucial issu* of advocacy 
Sf fere* and violence, upon which 
the government admits the evi- 
dence is sharply conflicting. Ths 
presence of this conflict is the 
second weakness in the gocem- 
ments chain ol proof. It Is not 
eliminated by assiduously adding 
further excerpts ffr&m the docu- 
ments In evidence to those culled 
out by the government. 

The reality of the conflict m 
the record before us can be 
pointed out quickly. Of the rele- 
vant prior to 3,927 documents re- 
lied upon by the government 
three ore writings oE outstanding 
Marxist, philosophers and lead- 
ens, the fourth Is a world pro- 
gram. The Manifesto ol l£48 
was proclaimed in an autocratic 
Europe engaged in suppressing 
tha tfibftlve liberal revolutions 
of Ehat year, with this back- 
ground, lte tone is not surprising. 
Its authors later stated, bow- 
ever, that there were certain 
countries, “such as the United 
states and England in which the 
Workers may hope to ' secure 
thdr ends by peaceful means, 3 ' 
Lentil doubted this lti hte mili- 
tant .work, The State and Revo- 
lution, but thte wew written on 

the Ive of the Bolshevist revolu- 
tion : hi Russia end may be in- 
terested as intended in pari- to 



the state the das* conscious 
worker* must win the majority 
to their side. As long as no vio- 
lence Is used against the masses, 
Ihera is no other road to power. 
We are net blanquista, ye are 
not In favor of the seizure o£ 
power by a minority , K! The 1930 
constitution of the Communist 
Party of the United States, which 
petitioner claimed to be the first 
and only written constitution ever 
officially adopted by ■ the Party 
and which hB asserted enunciated 
tho principles of the Party as he 
understood livsm from the begin- 
ning of his membership, ostensi- 
bly eschews resort to force and 
violence as an element of Party 
tactics, 

A tenable conrtualon tam the 
foregoing is that the Party in 
1927 desired to achieve Its purpose 
by peaceful and democratic 
means and as a theoretical mat- 
ter Justified the use of force and 
violence only as a method of 
preventing an attempted forci- 
ble counter-overthrow once the 
Party lias obtained control In a 
peaceful manner, or as a method 
of lost retort io enforce the ma- 
jority will If at some indefinite 
future time because of peculiar 
circumstances constitutional ■ .or 
peaceful channels were no longer 
open. 

There is a material difference 
between agitation and exhorta- 
tion calling for present violent 
action which creates a clear end 
present danger of public disor- 
der or other substantive evil, and 
mere doctrinal justification, or 
prediction of the use of for&e un- 
der hypothetical cmidiyons at 
some indefinite future time— 
prediction that is not calculated 
or intended to be presently acted 
upon, thus leaving opportunity 
for general discussion and the 
calm processes of thought and 
reason. , . , Because of this dif- 
ference we may assume that 
Congress Intended, by the gen- 
eral test of “attajclimenf' In the 
1056 Act, to deny naturalization 
to pereons falling Into the first 
category but not to those in the 
second. Such a construction of 
the statute is to be favored be- 
cause it preserves for novitiates 
to well as citizens the full benefit 
■of that freedom of thought which 
is a fundamental feature of our 
political Institutions, Under tlie 
conflicting evidence in this case 
wo cannot say that the govern- 
ment has proved by such a 
preponderance of the evidence 
that the lasUe la not in doubt, 
that the attitude of the Com- 
munist Party of the United States 
in 1&37 towards fore* and violence 
woa not subtoeptible of classiflda- 
Eloti in the second category. Bet!- 
tloner testified that he subscribed 



what interpretation of the 1 
tys attitude toward force 
violence Is the most probable 
the basis of the present ree 
or that petitioner’s tesLlmcm 
acceptFvMe at face value 
- hold only that where two io 
pretatlpna of an organizatJ 
program are possible, the 
reprehensible and a bar to t 
u ralizat ton and the other 
mlasible. a court, ip a denalu: 
zatlon proceedings, assuming 
It can re^esamlne a finding 
attachment upon a charge 
Illegal procurement, is not 
lined in cancelling a certifi 
of citizenship by Imputing 
reprehensible interpretation t 
member of the organisation 
the absence of overt acts 1 
eating that such was his lr 
pretatlon. So uncertain a cl 
of proof does not add up to 
requisite “clear, unequivocal, 
convincing” evidence for set 
aside a naturalization dei 
Were the Jaw otherwise, valu 
rights would rest upon u slej 
reed, and ‘th* security of 
status, of our naturalized dtl 
might depend in consider 
degree upon the political ter 
of majority thought and 
sties® of the times. Those 
consequences foreign lo the 
traditions of this nation, and 
characteristics of oUr InstltU' 



-*■** mo juHjlu imanuun t out. wb 
.should not overtook the fact 
that we ate a heterogeneous 
people. In some of our larger 
titles a majority of the school 
children are the offspring of 
only one generation, 11 
that far, removed from the 
ateerage of the immigrant ship, 
children of those who sought 
tefuge in the new word from 
the cruelty and oppression of the 
old, where men have been burned 
at the stake, imprisoned and 
driven into exile in ^ countle&s 
numbers for their political and 
religloics beliefs. Here they have 
hoped to achieve a political 
status as citizens in a, free world 
In which men are privileged to 
think and act and speak ac- 
cording to their convicllone, 
without iear of puntemettfc - or 
further exile so long as they keep 
the peace and Obey the law, 

* *■ ' * <■ 

This is not a naturalisation 
proceeding In which the govera- 
ruent Is being asked to confer 
the privilege of citizenship upon 
im applicant. Instead the goV-. 
eminent seeks to turn the clock 
back; twelve years after full 
citizenship was conferred upon 
petitioner by a judicial decree, 
and deprive him of the priceless 
benefits that derive from, that 
status. In its: consequences it la 
more serious than & taking of 
one’a property, or the Imposition 
of a fine or other penalty. For 
It is safe lo ■ assert that nowhere 
in the world today la the right of 
citizenship of greater worth to 
tn individual than it is in this 
country, it would he difficult to 
exaggerate its value and Impor- 
tance. By many it is regarded as 
the highest; hope of civilized men. 
This, dues not meats that once 
granted to an alien, citizenship 
cannot be revoked or cancelled 
cm legal grounds. But such a 
right once conferred should not 
be taken away without the clear- 
fist sort ol Justification and proof. 
Go, whatever may b* the rale in 
a naturalization proceeding (&«' 
United States V. ManzS, 276 U. 5. 

467} , in an action instituted 
. , , for the purpose of depriving 
one of the precious right of 
citizenship previously conferred 
We believe the facts anti the law 
should bo construed as far as Is 
reasonably possible in favor- of 
the citizen. Especially is this bo 
when the attack is made long 
mfter the time when the certifi- 
cate of citizenship was granted 
and the citizen . has meanwhile 
met his obiigatEortg, and has com- 
mitted r.o act of lawlessness. It 
is not denied th&fc the burden of 
proof is on the government in 
this case. For reasons presently 
to he stated this burden must be 
met with evidence of a clear and 
convincing character that when 
dlrisenshlp Wa5 conferred upon 
petitioner in 1027 it was not done 
in accordance with strict legal 
requirements, 

+ t * 

Certain nets are undisputed. 



cl. 4), and we may assume that 
naturalization Is r_ privilege, to 
be given or withheld on such 
conditions as congress sees fit. 
- . . But because of cm- firmly 
rooted tradition of freedom of 
belief, we certainly will not pre- 
sume in construing the natural!- 
aallon acts that Congress meant 
la circumscribe the liberty of po- 
litical thought by general phrases 
In Lho&e statutes. M Chief Jus- 
tice Hughes said in dissent in the 
Macintosh case, such general 
Phrases "should be construed, not 
in opposition to, but in accord 
Wilti, the theory and practice of 
our government in relation to 
freedom of conscience. , * ,■* 
When the petitioner was nat- 
uralised in 1&27, the applicable 
statutes did not proscribe Com- 
munLst 'ballels or affiliation as 
such. They did forbid the nat- 
uralization ' of disbelievers In or- 
ganised government ' or members 
of organizations teaching dlsha- 
Itef. Polygamists and advocates 
of political assassinate were 
also barred. Applicants for citi- 
zenship were required to take ah 
.oath to support the CcmsHlution, 
to hear true faith and allegiance 
to the same and Ihe laws of the 
United States, and to renounce 
Hi. allegiance to any foreign 
prince, potentate, state or sov- 
ereignty. And, it was to "b; made 
to Appear to the satisfaction of 
the bourt" of naturalization that 
immediately preceding the appli- 
cation,. that applicant "has re- 
elded continuously within the 
United States five years at least, 

. . „ and that during that time 
he has behaved as a man of 
good moral character, attached 
to the principles of the Consti- 
tution of the United States, and 
welt disposed to the -order and 
happiness of the same." Whether 
petitioner satisfied this last re- 
quirement Is the crucial issue to 
this ease. 

To apply the statutory require- 
ment of attachment correctly to 
the proof adduced, it is neces- 
sary to ascertain its meaning. On 
Its face the statutory criterion is 
not attachment to the Constitu- 
tion, but behavior for a period 0 ! 
five years as a man attached to its 
principles and well disposed to 
'the good order and happiness of 
the United States. Since the 
]normal connotation Of behavior 
is conduct, there is something to 
be s-aid lor the proposition that 
ihe 13®S Act created a purely ob- 
jective qualification, limiting in- 
quiry to an applicant's previous 
conduct. If tpts objective stand- 
ard la the requirement, petitioner 
satisfied the statute. . His con- 
duct has been law abiding in all 
respects. According to ihe rec- 
ard Is the requirement, petitioner 
or connected with any disorder, 
and not a single written or spoken 
statement of his, during the rele- 
vant period from 1922 to 1321 
or thereafter, advocating - violent 
overthrow of the government, or 
indeed even a statement, apart 
from his testimony in this pro- 
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government and society, sub we 
do not think the government has 
carried; ihe burden: of proving by 
evidence which does not leave the 
issue in doubt that petitioner was 
not in fact steadied to the prin- 
ciples of the Constitution and well 
disposed to the good order and 
happiness of the United States 
When he was naturalized tn 1027, 

The constitutional fathers, fresh 
from a. revolution, did not force a 
political straight-jacket for the 
generations to come. Instead they 
wrote Article v and the first 
amendment, guaranteeing freedom 
of thought, soon followed. Article 
V contains procedural provisions 
for constitutional change by 
amendment without any present 
limitation whatsoever except that 
no state may he deprived of equal 
representation in the Senate with- 
out its comen^t, i. , + This pm vis km 
and 'the many, important and far- 
reaching changes made In the 
Constitution since 1767 refute the 
idea that attachment to any par- 
ticular provision or provisions is 
essential, or that one who advo- 
cates radical changes § e neccsarlSy 
not attached to the Constitution, 

, , . As Justice H dimes said, "surely 
it cannot shew look of attachment 
to the principles of Hit Constitu- 
tion that forte! .thinks it can left 
improved," , . . Criticism of, and 
the sincerity of de&lm to improve 
the Constitution should not be 
judged by conformity to prevail- 
ing thought because, '’ll there Is 
any principle of the Constitution 
that more imperatively calls tor 
attachment than any other it is 
the principle of free thought— not 
free thought for those who agree 
with us, hut freedom for the 
thought that We hate-” 

. . , Whatever attitude we may 
individually hold toward persons 
and organization that believe to 
or advocate extensive changes In 
our existing order, It should be 
our desire and concern at ali 
times to uphold the right of free 
discussion and free thinking to 
which wfl as a people elilm 
primary attachment. To neglect 
this duty to a proceeding in 
which we are called upon to 
Judge whether a particular indi- 
vidual has failed to manifest at- 
tachment to the Constitution . 
would be ironical indeed. 

Our concert^ is with- what con- 
gress meant to bo the extent of 
the area of allowable thought un-+ 
der the statute. By the very 
generality of the terms em- 
ployed it is evident that Con- 
gress Intended An elastic test, 
one which should not be circum- 
scribed' by attempts at precise 
definition. In view of our tradi- 
tion ot freedom of thought, It 
is not to be presumed that Con- 
gress in the Act of ig<&g, or its; 
predecessors of 1706 and iac$, in- 
tended to offer naturalization 
only to those wiws# political 
views coincide with those con- 
sidered best by the founders in 
17ff7 or by tbe majority to this 
count.rv tad&v 



of the agents of production and 
exchange with or without com- 
pensation. The erection oi a now 
proletariat state upon the rutos 
of the old bourgeois state, and 
the creation of a dictatorship of 
the proletariat may be considered 
together. The concept of the dic- 
tatorship of the proletariat Is one 
loosely used, upon which more 
words than light have been shed. 
Much argument has been di- 
rected as to how it is to ha 
achieved, but we have been of- 
fered no precise definition here. 
In the general sense the term 
may be taken to describe a state 
In which the workers or the 
masses, rather than the hour- 
. ge&Jsia nr capitalists are thi 
dominant class, not a dictator- 
ship in the sense of absolute and 
total rule by one Individual, So 
far as the record, before us. indi- 
cates, the concept is a rmid one; 
capable of adjustment to dif- 
ferent conditions to .different 
countries. There are only a 
meager indications o£ the form the 
, ■dEctetorfihlp , ' would take to this 
country. It dees not appear that 
It would necEEsarlly mean the 
end of representative government 
or the federal system, Tha pro- 
gram and constitution of the 
Workers Forty a»i-34> criti- 
cised the constitutional system of 
checks and balances, the Sen- 
ate's power to peas on leglrie^ 
tten, and the Involved procedure 
for amending the Constitution, 
characterizing them as , devices 
designed to frustrate the will of 
the majority. The. isaa platform 
of the Communist Party of. toe 
United states. Adopted after peti- 
tioner's naturalisation and hence 
not strictly relevant, advocated 
the abolition of the Senate, of 
the Supreme Court and of the 
veto power of the President, and 
replacement of congressional dis- 
tricts with "councils of workers 1 ’ 
In which legislative and execu- 
tive power would be united. 
These would indeed be significant 
changes in our present govern- 
mental structure— changes which 
it is safe to say are not desired 
by toe majority of the people Jr 
this country — but whatever our 
Pju zonal views, 'as judges we can- 
tod 'say that a person who advo- 
ca&|6 their adoption through 
iteact^l and constitutional means 
Js .to fact attached to the 
OonstltUtiou — those Institutions 
are hotjferujmerated as necessary 
Jr the j ^V&rnMetttfc test of 
"general^ pbgfclcai philosophy, ^ 
and It Is ■crihc&i.Vabk that "or- 
dered liberty'' cdujd be main- 
tained without therti- 



Lneroiore believed to that meth- 
od of governmental change. 

Apart frtm his membership In 
■the League and the Forty, the 
record Is barren of any conduct 

or statement on petitioner’s port 
which Indicates in the slightest 
that he believed Jn and advocated 
tha employment of force and vio- 
lence. Instead of peaceful per- 
suasion, as e. means of attaining 
political ends. To find that he 
&o believed and advocated li is 
necessary, therefore, to find that 
such was a principle of the organ- 
ization to which ha belonged and 
then Impute that principle to 
him on the haste of his activity 
ip those organisations and his 
statement that he subscribed to 
their principles. 

* * * 

Far some time the question 
whether advocacy of governmen- 
tal overthrow' by force , and vie-* 
lencB te 0, principle' of toe com- 
munist Party of toe United 'States 
has perplexed courts, .adminis- 
trator legislators and sLudents. 
■on varying records in deportation 
proceedings some courts have held 
that administrative finding* that 
toe Party, did so advocate wag pot 
&o wanting In evidential support 
as to amount to a denial of dye 
process, others have held to the 
contrary on different rogords, and 
some, seem to have taken the posi- 
tion that they will Judicially notice 
that force and violence Is a Party 
principle. This court has never 
pasted upon the question whether 
£hfi Party dew so advocate, and 
it la unnecessary for us to do so 
how. 



If any provisions 
stltuUon can be single 
requiring unquulLfi&d 
they are the guar&ntli 
BUI of Bights and 
that at freedom of thought 
tained in toe first amendn 
We do not reach, however 
question whether petitioner waft 




With commendable candor the 
government admits the presence! 
of sharply conflicting views on the 
issue of force and violence as a 
Party principle, and it also con- 
codas that "soma Communist lit- 
erature to respect of force and 
violence is susceptible of an in- 
terpretation more rhetorical than 
literal," it Instate, however,, that 
excerpte from the documents on 
which ft particularly relies, ore 
enough to show that toe trial 
court’s finding that the Commu- 
nist Party advocated violent over- 
throw of the government was net 
"telearly erroneous,' 1 and henefl 
can not be ret aside. 

As previously pointed out, the 
trial court’s findings do ntf indi- 
cate the bases for its oonciustons, . 
but toe duoumente pufiltehed prior 
to 1027 strasaed by the govern- 
ment, with toft pertinent excerpts 
noted in too margin, are ; toe 
Communist Manifesto of Marx 
and iEngete; the State and Revolu- 
tion, by Lento 1 the statutes, theses 
and wndftioTte of admission to 
the Commirniitlntennatlonali and 
the Theory and Practice of Len- 
inism, written by Stalin, The gov- 
ernment Aire sets forth excerpts 
from other dotLimente which are 
entitled to Utile weight because 
they wane published after toa 
critical period. 

The bombastic excerpts sot 
> forth in notes 35 to 33, inclusive. 



menti in evidence to those tutted 
out by the government. 

Tha reality of toe conflict in 
Ihe rseord be-lore' us c&n be 
pointed out quickly, of the rele- 
vant prior to 1027 documents re- 
lied 'Upon by the government 
three we writings of outstanding 
Marxist philosophers and lead- 
ers, the fourth is a world pro- 
gr&ii;. The Manifesto of l£4B 
was proclaimed in an autocratic 
Fuiupe engaged bn suppressing 
tbp Abortive liberal revolutions 
of .that year, With this back- 
(jrbiihd, ite tonft is not surprising. 
Its authors later -stated, how- 
ever, , that there were certain 
countries, "such, as the United 
slates ami England in which the 
wo rife rs may hope to ' secure 
their ends by peaceful means, 1:1 
doubted this in his mlSl- 
The.. State and Ftevb- 
but this was written on 
■f. of the 1 BdlEhevlSt .reVOlll- 
BuesIa and may be in- 
jed as intended in part to 
ihe Bolshevist course and 
the anarchists and Social 
Democrats, Stalin declared that 
Marx's exemption .for the United 
States and England was no longer 
valid. He wrote, however, that 
"the proposltkni that the pres- 
tige o£ the Party can be built 
upon violence . . , is absurd and 
absolutely incompatible with Len- 
inifinv r And Lenin wrote "in 
order to otoiasn the power of 




attached to the principles of the JfPdh which the government ptr- 



upon, thus leaving opportunity 
for general discussion and the 
calm proceosea of thought and 
reason, . . . Because ol this dll* 
ferenco we may assume that 
Oongresa intended, by the gen- 
eral test of "attachment" in the 
USDS Act, to deny rmtmralJBation 
to persona falling into the first 
category but not to those in the 
Eecond. Such & construction Of 
the statute la to be favored be- 
cause it preserves for novitiates 
as well as dtteenB the full benefit, 
of that freedom of thought which 
is a fundamental feature of our 
political Institutions. Under the 
conflicting evidence in ihls case 
we cannot say that the govern- 
ment has proved by such a 
preponderance of the evidence I 
that the issue Is. not In doubt, 
that the attitude of the Com- 
mutilst Party of the United SE&fes 
in .1627 towards fore® and vldldiea 
was hot suhsceptiule of classifica- 
tion in the second category, Peti- 
tioner testified that he subscribed 
to this Interpretation of Forty 
principles ■when he was natural- 
ized, and nothing in his conduct 
Is inconsistent with that testi- 
mony. We concluded that the 
government -Has not carried Its 
burden of proving by "cIbbt-, un- 
equivocal, and convincing" evi- 
dence which does not leave 'The 
issue in doubt" that petitioner 
obtained hts citizenship illegally, 
7n so holding ivs do not decide 
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■should hot overlook the fact 
that we are a heterogeneous 
people, in some of our larger 
cities a majority of the school 
children arc the offspring o t 
parents only one generation, if 
that far, removed from the 
Steerage of the immigrant ship, 
children of those who sought 
refuge In the new word from" 
the cruelty and oppression of the 
old. where men have been burned 
at the stake, imprisoned and 
driven into exile in ^ countless 
numbers for their political and 
rehglous beliefs. Here they have 
hoped to achieve a political 
status as cittEenfi in a fret world 
In which men are privileged to 
think and net' and speak ac- 
cording to their convictions, 
without f ear of puntornent , or 
further exile so Iqng as they keep 
thr peace add obey the 3aW, 

"nik is not a. naturalization 
proceeding in which the govern- 
ment to being asked to confer 
the privilege of citlMnshJp upoc 
an applicant. Instead the gov- 
eminent seeks to turn the clock 
bafk twelve years after full 
citizenship was conferred upon 
petitioner by a judicial . decree, 
and deprive him of the priceless 
benefits that derive from that 
status, in lie consequences it It 
more serious than a taking of 
cira^ property, or the imposition 
of a fine or other penalty. For 
it is safe to -assert that nowhere 
In the world today to the right of 
'citizenship of greater worth to 
an Individual than it is ih this 
country. It would be difficult to 
exaggerate its value and Iceror- 
tance. By many it Is regarded as 
the highest hope of civilized men. 
This does not moan that once 
granted to an alien, citizenship 
eonnot be revoked or cancelled 
on legal ground*. But such a 
right once conferred should not 
be taken away without the clear- 
est sort of justification and proof, 
So, whatever may be the rule in. 
a naturalization proceeding (sea 
United States V, 'htanzl, afg u.E. 
fca. -S67), Jn an action instituted 
. . . for the purpose of depriving 
one of the precious right of 
citizenship previously conferred 
we believe the facts, and the law 
should be cotig trued as far a* Is 
reasonably possible in favor or 
the citizen. Especially is this so 
when the attack is made long 
after the time when the certifi- 
cate of citizenship was granted 
and the citizen . has meanwhile 
met Ms obligation* and has com- 
mitted. no act of lawlessness n 
is not denied that the burden ol 
proof Is on the government in 
thio case. For reasons presently 
to be stated this burden must be 
met with evidence of a clear and 
convincing character that when 
citizenship was conferred upon 
petitioner in mi it was not dona 
in accordance with strict legal 
requirements. 

* * • 

Certain, facts are undisputed. 



el. 41. and we may assume that 
naturalization is &. privilege, to 
be given or withheld on such 
Conditions as Congress sees Jit. 
, . . But because of our firmly 
rooted tradition of freedom of 
belief, we certainly will not pre- 
sume In construing the naturali- 
zation acts that Congress meant 
to cdrcmnscribe the liberty of po- 
etical thought by general phrases 
in those statutes. As Chief jus- 
tice Hughes said in dissent in the 
Macintosh case, auch general 
phrases "should be construed, not 
In opposition to, hut In accord 
with., the theory and practice of 
our government in relation to 
freedom of conscience, . . , r> 
When tile petitioner was nat- 
uralized In 1027. the applicable 
statutes did not proscribe Com- 
munist 'beliefs or affiliation, as 
such. .They did forbid the ™t- 
.uralization - or disbelievers in" dir- 
■gardzed government ' or members 
of oiEauizatloRS leaching disbe- 
lief, Polygamists and advocates 
of political assassination were 
also barred. Applicants for citi- 
zenship were required to take an 
oath to support the Constitution, 
to bear true faith and allegiance 
to the same and tile laws of the 
United States, and to renounce 
Kil, atleglance to any foreign 
prince, potentate, state or sov- 
ereignty. And, it was to '‘be made 
to Appear to thb satisfaction of 
the fcourt” of naturalization that 
immediately preceding the appli- 
cation* that applicant ,J hRS re- 
sided continuously within the 
United Eta to s five years at least, 

, . * and that during that time 
he has behaved as a man of 
good moral character, attached 
to the principles of the Consti- 
tution of the United Stales, and 
well disposed to the order and 
happiness of the same/ 1 Whether 
petitioner satisfied this last re- 
quirement is the crucial issue in 
this case. 

To apply tha statutory require- 
ment of attachment correctly to 
the proof adduced, it is neces- 
sary to ascertain Its meaning. On 
Its face the statutory criterion is 
not attachment to the Constitu- 
tion, but behavior for a period of 
five year* a* a man attached to its 
principles and well disposed to 
Ihe good order and happiness of 
the United Statas. Store the 
normal connotation or behavior 
is conduct, there Is something to 
be said for the proposition that 
fh£ 1906 Act created a purely ob- 
jective qualification, limiting in- 
quiry lo an' applicant's previous 
conduct, If this objective stand- 
ard is the requirement, petitioner 
satisfied the statute. . His con- 
duct has been law abiding in all 
respects. According to the rec- 
ti rd is the requirement, petitioner 
or connected with any disorder, 
and not a single written or spoken 
statement erf his, during the rele- 
vant period from 1922 to 1027 
or thereafter, advocating- violent 
overthrow of the government, or 
indeed even a statement, apart 
from his testimony in this pro- 
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government and society, But we 
do not think the government has 
carried the burden of proving by 
evidence which does not leave the 
Issue in doubt that petitioner was 
not In fact attached to the prin- 
ciples of the constitution and welt 
disposed to ihe good order and 
happiness of the United States 
when, he was naturalized to 1027. 

The constitutional fathers, fresh 
from a revolution, did not force & 
political straight-jacket for the 
generations to cgme. Instead they 
wrote Article V and the first 
amendment, gu&ran teeing freedom 
of though!, soon followed. Article 
V contains procedural previsions 
for constitutional change by 
amendment without any present 
limitation whatsoever except that 
no state may be deprived of equal 
representation to the Senate with- 
out its consent,^: . . This provision 
and the many itopd'rtiiiit and 'far- 
reaching changes made to the 
Constitution since 1737 refute, the 
idea that attachment to any par- 
ticular provision or provisions Is 
essential, or -that one who advo- 
cates radical .changes to necesarlly 
not attached to the Constitution. 
... As Justice Holmes said, "‘sure-ly 
it cannot show lack of attachment 
lo the principles of the Constitu- 
tion that tend thinks it can be 
Improved.” . . . Criticism of, and 
the sincerity of desires to improve 
the Constitution should not bo 
judged by conformity to prevail- 
ing thought because, "if there is 
any principle of the constitution, 
that more imperatively calls for 
attachment than any other It Is 
the principle of free thought— not 
free thought .tor those who agree 
with us, but freedom for tire 
thought that wo hate. 11 

* * ■ 

. . . Whatever attitude we may 
Individually hold toward persons 
and organization that believe in 
dr advocate extensive changes to 
our existing order. It should ba 
our deslra and concern at alt 
times to uphold the right of free, 
discussion end free thinking to 
which we as a people ciaim 
primary Attachment, TP neglect 
this duty in a proceeding In 
which we are called upon to 
judge whether a particular indi- 
vidual has failed to manliest at- 
tachment to the Constitution, 
would he ironical Indeed, 

Our concern with What Con- 
gress meant to be thu extent of 
the area of aicowable thought UH-, 
dor the statute- By the very 
generality of the terms em- 
ployed it is evident that Con- 
gress intended an elastic test, 
one which Should not be circum- 
scribed’ by attempts at precise 
definition, In view of our tradi- 
tion of freedom of thought, it 
is not to be presumed that Con- 
gress in the Act of 1S&G, or its 
predecessor* of 1705 and 13G& ln- 
tended to offer naturalization 
only to those whose pohtle&l 
views coinside with those con- 
sidered best py the founders in 
mi or by the majority in this 
country today 



of the agents of production and 
exchange with or without com- 
pensation, The erection of a new 
proletariat state upon the ruins 
of the old bourgeois state, and 
the creation of a dictatorship of 
the proletariat may be considered 
together. The concept of the die* 
tatorshlp dJ the proletariat is, one 
loosely used, upon which more, 
words than light have been shed, 
Much argument hag been di- 
rected as to how it is to be 
achieved, but wc have been of- 
fered np precise definition here. 
In Hie general sense the term 
may be token to describe a state 
in which the workers or the 
masses rather than tilt hour* 
geoisle or capitalists are the 
dominant class, not a dictator- 
ship in the seme of absolute and 
total rule by one individual. So 
far es the record: before us indi- 
cates, the ’concept li a mild oh'e, 
capable of adjustment to dif- 
ferent conditions in .different 
countries, Thera are only a 
manger indications of the form the 
"die tatorshlp"' would toko in this 
country. It does not appear that 
it would necessarily mean the 
end of representative government 
or the federal system. The pro- 
gram and constitution of the 
Workers Party (1021-34) criti- 
cized the constitutional system of 
checks and balances, the Sen- 
ate's power to pass on legiste- 
tkm, and the Involved procedure 
for amending the Gengtitutlon, 
characterizing them as , devices 
designed to frustrate the Ml of 
the majority. Hie 1S3Q platform, 
of the Oonummtot Party'of- the 
United States, adopted after peti- 
tioner's naturalization and hence 
not strictly relevant, advocated 
the abolition of the Senate, of 
the Supreme Court and of the 
veto power of the President, and 
replacement of congressional dto-- 
trtote with "councils ol workers'’ 
Id which legislative and execu- 
tive power would be united. 
These would Indeed be significant 
changes in our present govern- 
mantel structure— changes which 
it is sate to say are not desired 
by the majority of the people in 
thig country — but whatever our 
pei sonai views, tos judges we can- 
not : say that a person who advo- 
" their adoption through 
and constitutional means 
IsTyjffifcJh., f act Attached -to the 
CcjjsHtoiton . — those lnstltetSfttis 

arc not .'obumerated as necessary 
in the ii^atatAent’s test ol 
"general politic cl philosophy, " 
and it is' concOJ.vaklt that "or- , 
dered liberty” could” be main- 
tained without t " 4 

If any provisions pf-.fee Ocm- 
stltutkm can be singled -W-\ as 
requiring unqualified attachment 
they are the guarantied oK the 
Bill of Bights and eapecfsily 
that cf freedom of thought rnfj 
tflined In the first amendment 
We do not reach, however ■tJifc'j 
question whether petitioner was 
attached to the principle* of the 



jull win, mean- 

™ aovernmentftl change, 

Apart from his membcrehip in 
'the League and the Party, the 
record Is barren of any conduct 
or statement on petitioner’s part 
which Indicates to the slightest 
that he believed in and advocated 
the employment of force and vio- 
lence, instead of peaceful per- 
suasion, ft* a means o? attaining 
political ands. To find that he 
so believed and advocated it is 
necessary, therefore, to find that 
such was a principle of the organ- 
iratton to which he belonged and 
then Impute that principle to 
him on the basts Of his Activity 
hi those organlzcutions And his 
statement that he subscribed to 
their, principles. 

* 4 + 

For' seme, time the question 
whether advocacy of governmen- 
tal overthrow, by force and vie- 
icnce h a principle' of the com- 
munist Party of the united States 
he* perplexed courts, adminis- 
trators, legislators and students. 
On varying records to deportation 
proceedings some court* have held 
that administrative finding* that 
the Party did so advocate vns pot- 
to wahtdrsg to evidential support 
as to amount to a denial of duo 
process, others have held to the 
contrary on different records, and ■ 
some seem to have taken the post* 
tion that they will judicially notice 
that force and violence to a Party 
principle. This court has never 
passed upon the question whether 
lha Party does so advocate, and 
it to unnecessary for us lo do so 
now. 

With commendable candor the 
government admits the presence 
of sharply conflicting views on the 
issue of force and violence as a 
Party principle, and it alw con- 
cedes that "some Communist ilt- 
eralufa In respect of fore* and 
violence to susceptible of an in- 
terpretation more rhetorical than 
literal," It Insists, however, that 
excerpts from tot documents on 
which it particularly rallsa, art 
enough to show that the trial 
court's 'finding that the Commu- 
nist Party advocated violent over- 
threw of the government wes not 
"clearly erroneous,” and hence 
can not be set aside. 

As previmisly pointed out, the 
trial court’s findings do ntf indi- 
cate the bates for Its conclusions,, 
but the document* pu^lslivd prior 
to 1027 stressed by th® govern- 
ment, With the pertinent excerpts 
noted in toe margin, are: the 
Communist; Manifesto of Marx 
end Engeto; the State And Revolu- 
tion, by Lenin; the statutes, theses 
and condition* of admission to 
the Communist Intel-national; and 
the Theory and Practice of Len- 
inism, written by Stalin, The gov- 
ernment also acts forth excerpts 
from other dosumtinte which are 
entitled to little weight because 
they were published after the 
critical period. 

The bombastic excerpts set 
forth in notes 35 to 36, Inclusive, 
wlTich gavemment par- 



mcnli In evidence to thote cubed 
cut by the government. 

The reality of the conflict In 
the -record before' us can be 
pointed cut quickly. Of the rele- 
vant trior to 1017 deeumenu re- 
lied ■ Upon by the government 
three are writings of outstanding 
Marxist philosophers and lead- 
ars, the fourth is a world pro* 
grani- The Manifesto Of 1£4B 
was proclaimed in Arv autocratic. 
Europe engaged in jsuppresaing 
the Active liberal revolutions 
of .that year. With this back- 
jproiffirt, its tone to not surprising. 
Its . authors, later stated, how- 
fivor, , that there were certain 
Doadtries, "such aa the United 
stales and England in which the 
workers may hope to secure 
thrij ends by peaceful means." 
ItanSi doubted this in his mili- 
tant ’Work', Hie State and itovo- 
lutiolj but this was written Dtl 
the Jve of thc^BPtohevirt' revolu- 
tion |ln Russia and m$y be in- 
ter p^ted as intended in part to 
ju&tliy the Bolshevist course and 
refute the anarchists and Social 
Bemorrate. Stalin declared that 
IiiArx'g exemption for the United 
States xnd England was no longer 
valid. ■ He wrote, however., that 
“toe proposition that the pres- 
tige of. ihe Party can be built 
upon violence: , , . La absurd and 
sfasoluteiy incompatible with Lon- 
ihisnu" And Lenin wrote "In 
order to obtain toe power oi 



upon, thus leaving opportunity 
for general discussion and the 
calm processes of thought and 
reason. , , . Because of this dif- 
ference we may assume that 
Congress intended, hy the gen- 
eral test of M attachmenl ,h In the 
I90G Act, to deny naturalisation 
to persons falling into the firat 
category but not to those in the 
second. Such a construction of 
the statute Is to be favored be- 
cause it preserves for novitiates 
as well as citizens the full benefit 
of mat freedom of thought which 
to a fundamental feature of our 
political institutions. Under the 
conflicting evidence in this case 
wa cannot say that the govern- 
ment has proved by such a 
preponderance of the evidence 
that the issue to not in doubt-, 
that the attitude of the com- 
munist Party of the United States 
In 1927 towards force and violence , 
was not aubseeptible of classifica- 
tion to. the second category. Peti- 
tioner testified that he subscribed 
to this interpretation of Party 
principles '"When he was natural- 
ized, and nothing ip his conduct 
Is Inconsistent with that testi- 
mony. We concluded that the 
government h^s not, carried Ita 
burden of proving by ’’clear, un- 
equivocal. and convincing” evi- 
dence which does not leave "the 
tosue in doubt" that petitioner 
obtained his clUwiishlp illegally, 
in so holding we. do not decide 



further exile so long as they keep 
the pence tsfid obey tho law. 

111(5 is not a naturalization 
proceeding in which the "govern- 
moot la being ashed to copter 
the privilege of citizenship ufcm 
ta applicant. Instead the goi r - 
eroment seeks to turn the clock 
back twelve yeans after full 
■citizenship was conferred upon 
petitioner by a judicial decree, 
and deprive him of the priceless 
benefits that derive from that 
rtatus, in ite consequences It is 
inure serious than a taking of 
one’s property,, or the Imposition 
of a fine or other penalty. For 
It is sale to assert that nowhere 
in the world today is the right of 
cltiwRshlp of greater worth to 
an individual than It is hi this 
country, it would be difficult to 
exaggerate its value and impor- 
tance. By many it is regarded, as 
the highest hope of civilized men. 
This does not moan that once 
granted to an alien, citizenship 
cannot be revoked or cancelled 
on legal grounds. But such b, 
right once conferred should not 
he taken nway without the clear- 
est sort of justification and proof. 
So, whatever may bo the rule in 
a naturalisation proceeding (see 
united States V. ManzS, S70 U. S. 
4S3, 4$7>, in art action instituted 
. , . for the purpose of depriving 
one of the precious right of 
dtizcnEhlp previously conferred 
we believe the facts and the law 
should, bo construed as far as is 
reasonably possible in favor of 
the citizen. Especially is this re 
When the attack is made long 
after the time when the certifi- 
cate of citizenship war, granted 
and the citizen has meanwhile 
met his obligations and has com- 
mitted no act of lawlessness, it 
(& not denied that the burden of 
proof Is on the government in 
this ease. Far reasons presently 
to be stated this harden must be 
met with evidence of a clear and 
convincing character that when 
citizenship was conferred upon 
petitioner in l$2l it was not done 
in accordance with strict legal 
requirements. 

+ 4. * 

Certain facts are undisputed. 
Petitioner cam?- to this country 
from Russia In 190? nr 1 m when 
be was approximately three, in 
19it3 h at the ago of 16, he became 
a charter member of the Young 
Workers {now Communist! League 
In Los Angeles and remained a 
member until 1929 or 1930, In 
1A34, at the age of la he filed his 
declaration of intention to be- 
come a citizen. : Later In the 
same year or early in 392 s he be- 
came a member of the Workers 
Party, the predecessor of the 
Communist party of the United 
Etates, That membership has 
e 011 tinned io the present. His 
pet-ton for naturalization was 
filed on Jan, 18, 1927, and his 
tertSficate oi citizenship was 1s- 
■ued e n j^e J9, Asn, by the 



such.' ^£7 did forbid tba nat- 
'■ urellzatLon of dlsbellevere in df- 
EflDiEed. government ' or members 
of oTgnnlzatloTSB teaching disbe- 
lief. Polygamists and advocates 
of political assassination wore 
also barted. Applicants for citi- 
zenship were required to take an 
oath to support the Constitution, 
to bear true faith and allegiance 
to the same and the laws of tbs 
United States, and to renounce 
all allegiance to any foreign 
prince, potentate, state or sov- 
ereignty. Ahd, It was to ''be made 
to appear to the satisfaction of 
the court'* of naturalization that 
Immediately preceding the appli- 
cation,;/ that applicant "has re- 
sided continuously within the 
United States five years at least. 
- . ,. and that during that time 
be has behaved as a man of 
good moral character, attached 
to the principles of the Oonatl- 
tufion of the United States, and 
well disposed to the order and 
happiness of the same." Whether 
petitioner satisfied this last re- 
quirement Is the crucial issue in 
this c&se. 

To apply the statutory require- 
ment of attachment correctly to 
the proof adduced. It la neces- 
sary to ascertain its meaning. On 
its face the statutory criterion is 
not attachment to the Constitu- 
tion, but behavior for 0 period of 
five years as a man attached to its 
principles and well disposed to 
the good order and happiness of 
the United States, Since the 
normal connotation of behavior 
is conduct, there is something to 
be said for the proposition that 
the 3900 Act created a purely ob- 
jective qualification, limiting In- 
quiry to an app lie ant's previous 
conduct. If this objective stand- 
ard is the requirement, peUtioner 
satisfied ihc statute. „ m$ con- 
duct has been law abiding in all 
respects. According to the rec- 
ard is the requirement, petitioner 
or connected with any disorder, 
ar.d not a tingle written or spoken 
statement of his, during the rele- 
vant period from 1923 to 1927 
or thereafter, advocating violent 
overthrow 1 of tile government, or 
indeed even a statement, apart 
from his testimony in this pro- 
ceeding, that ho desired any 
change in the Constitution has 
been produced, Tire sole possi- 
ble criticism fs petitioner's mem- 
bership and activity Jn the 
League and the Party, but those 
memberships qua memberships, 
ware immaterial under the ifKie 
Act, 

» * * 

The claim that petitioner was 
not in fad attached to the Con- 
stitution and well disposed to' the 
good order and happiness of the 
United States at the time of bis 
naturalization and for the previous 
five-year period Is twofold: first, 
that he believed In such sweeping 
changes In the Constitution^ that 
he simply could net be attached to 
It; second, that he believed In and 



representation m sue senate wn.it' 
out Its consent, , . . This provision 
at id the many important, ond lar- 
reachlrtg changes, made in the 
Constitution- Ebtc-e 1787 refute the 
idea that alUchment to any par- 
ticular provyi.cn 0 r provisions is. 
essential, or that one who advo- 
cates radical changes ls neceearlly 
not attached, to the CcmstitutSon. 
, . . As justice Hbhmas said, "surely 
It cannot show lack of attachment 
to the principles of tire Constitu- 
tion that fonc> thinks It can be 
improved." . . . Criticism of, .end 
lb* sincerity of desires to Improve 
the Constitution should not be 
judged by cdiforrolty t o prevail- 
ing thought because, "If there is 
any principle of Hi* Constitution 
that more Imperatively calls for 
attachment than any other It Is 
the principle of free thought— not 
free thought for those who agree 
with vs, but freedom for U» 
thought that w* hate, 1 ' 

* * - 

. . . Whatever attitude W« may 
individually hold toward persons 
and organization that believe In 
br advocate extensive changes in 
our existing order, It should be 
our desire and concern at all 
times to uphold the tight of free 
discussion and free thinking to 
which we as a people claim 
primary attachment. To neglect 
this duty In a proceeding in 
which we are called upon 10 
judge whether a particular Indi- 
vidual has failed to manifest at- 
tachment to the Constitution;: 
would he Ironical indeed. 

Otir coiicerri"'ls with what Con- 
gress meant t* be the extent of 
the ci rea of allowable thought im-j 
der fh* statute. By the very 
generality of the terms em- 
ployed it Is evident that Con- 
gress intended an elastic test, 
on* which should not be circum- 
scribed' by attempts at precise 
definition. In view of our tradi- 
tion of freedom of thought. It 
Is not to be Resumed that Con- 
gress in the Act or isog, or Its 
predecessors of 1790 and 1$$, in- 
tended to offer naturalization 
only to those whose political 
views coincide with those con- 
sidered best py ' the founders in 
1707 or by the majority in this 
country today. 

With regard to the constitu- 
tional changes Ire desired peti- 
tioner testified that he believed 
In the nationalization of the 
means of production and ex- 
change. and the preservation and 
utilisation of our '"democratic 
structure, , . as fat as possible 
for tit* advantage of the work- 
ing classes,'’ he stated that the 
"dictatorship of the proletariat 1 ' 
to him meant ’’not a government 
but a state of Elfines" in which 
"the majority of the people shall 
really direct' (heir own destinies 
and use the Instrument of the 
slate -for these truly democratic 
ends.” None 0 f this to necessarily 

L Incompatible with the ’'general 
political philosophy" of the Con- 



far m the record, before us indi- 
cates. til* concept jjfc il flutS on eV 
capable of adjustment to dif- 
ferent conditlona in different 
countries. There are only a 
meager Indications of the form the 
'"dictatorship" would take in this 
country. It does not appear that 
it would necessarily mean the 
end of representative government 
or the federal system. The pro- 
gram and constitution of the 
workers Party (1921-24) criti- 
cized the constitutional system of 
checks and balances, the Sen- 
ate's power to pass on legisla- 
tion, and the Involved procedure 
for amending' the Constitution, 
characterizing them as . devices 
designed ta frustrate the' will of 
the majority. The 1&20 platform 
of the Communist Party of the 
United States, adopted after peti- 
tioner's naturalization and hence 
not strictly relevant, advocated 
the abolition of the Senate, of 
the Supreme . Court and of the 
Veto power of the President, and 
replacement of congressional dis- 
tricts with "councils of workers’" 
In which legislative and execu- 
tive power would be united. 
These would Indeed be significant 
changes in our present govern- 
mental structure— chungM which 
it Is safe to say arc not desired 
by the majority of the people ir. 
tills country — but whatever our 
personal views, ‘as judges w* can- 
Jiot-say that a person who advo- 
thelr adoption through 
„ . JS/ll? and constitutional men ns 
to\&dfr>Jin .fact attached to the 
Cohatlt'lifSod:. — those institutions 
are not^ertqicnarated as necessary 
in the' igoyarnment's test of 
"general fwttilcel philosophy," 
and It is' ronceJ-vable that ''or- 
dered liberty" cohM be main- 
tained without thertiw 
■ '* : 

If any provision? of- toe Con- 
stitution, can be s!og!ed\ut as 
requiring unqualified attachment 
they are the guarantied ' oft the 
Bill of flights and especially 
that of freedom of thought co^ 
tfliired In the first amendm 
We do not reach, however t-hp 
question whether petitioner was ’ 
attached to the principles of the 
Constitution if he b*llevsd in 
denying political and civil rights 
to persons not members of the 
Party or of the so-called prole- 
tariat. For on the harts of the rec- 
ord (before us It has not been clear- 
ly shown that such denial was a 
principle of the organizations to 
which petitioner belonged, Since 
it Is doubtful that this was & 
principle of those organizations 
it is certainly much more specu- 
lative whether this was pari of 
petitioner's philosophy. Some of 
tire documents in the record In- 
dicate that "class enemies" 01 the 
proletariat should be deprived of 
(heir political rights, Lenin, how- 
ever, wrote that this whs not 
necessary to' realize the dicta- 
torship of the proletariat. The 
Party'* 1023 platform demanded 



whether advocacy of governmen- 
tal overthrow by fores and vio- 
lence is a principle oi the com- 
munist party Of the United States 
ha* perplexed courts, .. adminis- 
trators, legislators and student*. 
On varying records in deportation 
proceedings some court? have held 
that administrative finding* that 
tire Party, did re advocate was pot 
bo wanting in evidential support 
as to amount to a denial of due 
process, others have held, to the 
contrary on different records, and 
some seem ta have taken the posi- 
tion that they will judicially notice 
that force and violence is & Party 
principle. This court has never 
passed, upon the. question whether 
the Party docs; ao advocate, and 
It Is unnecessary for us to do so 
now. 

With commendable candor the 
government admits the presence 
of sharply conflicting views on the 
issue of fore* and violence aa a. 
Party principle, and it also con- 
pedes that "Some Communist fit- 
eratute In respect of fore* and' 
violence is susceptible of an in- 
terpretation more rhetorical than 
literal," it insists, however, that 
excerpts from (he documents on 
which it particularly relies, are 
enough te show that th* trial 
court's finding that the (ktnmu- 
ntst Party advocated violent over- 
throw of Eh* government was not 
“dearly erroneous," and hence 
can not be set aside, 

A3 previously pointed out, the 
trial court's findings do not indi- 
.cate the baaes for ite oqnelsiBiqns, 
but the documents published prior 
to 1927 stressed by the govern- 
ment, with the pertEnent excerpt 
noted Its the margin, are: th* 
Communist Manifesto of Marx 
and Engels; Eire State and Revolu- 
tion, by Lenin ; the statutes, theses 
and conditions of admission to 
the Communist international; and 
the Theory and Practice of Len- 
inism. written by fitalln, Hi* gov- 
ernment also seta forth excerpts 
from other documents which are 
entitled to little weight because 
they were published after the 
critical period. 

The bombastic excerpts set 
forth In notes 38 to aa 1 inclusive, 
ljmji which the government par- 
J iulRTly relics, fend considerable 
^port to the charge. We do not 
that a reMonabte man could 
iiblj have found, as the 
dlstrlteb court did, that the Com- 
muniT^vParty In 1027 actively 
urged th?f: overthrow of the gov- 
ernment hf loree and violence. 
But that llNjiOt the Issue here, 
Wb are not c^wrned with the 
qLtestlou whcp£ & re&EonabJH 
mnn might ao :IiD®fade, Mt 
the narrow E^scri.ytorther admln- 
Istrfttive findtaa^ a ghat effect 
ere SO lacking in ctm^ttary sup- 
port as to amount id' a^ denial Of 
due process. M PdlnPcLjut be- 
fore, tills is a denaturalization 
proceeding iri.^Sch, jfUlp* 
ernment is entitled to a 

finding o-f attaohmeni'. 
ftBsumedj th* burdeh iesta^poK^ 



tant ;W 0 f k, TT:t State ahd Hevo- 
lutio^r but this wbs written Oh 
the fee br tire 'ire jaiievfEt tavciiu- 
tlonfjn Russia and be in- 
lcrptet«l as intended in part to 
justLfv the Bolshevist courw? and 
refdtj the anarchists and Social 
Dafibspate, Stalin declared that 
Mai^'g exemption for the United 
States and England was no longer 
valid. He wrote, however, that 
Hl th-e proposition that the pres- 
tige oi- the Party can be built 
upon vkilenc* , . , ij> abrurd end 
absolutely Incompatible with Len- 
ixil&m," And Lenin wrote "in 
order to obtain the power of 



munfst Party of the United States 
in 1S127 towards forte and violence 
wsb not' Btlhs'ccptible of classifica- 
tion In the soccnfl category. Peti- 
tioner testified that he subscribed 
to this Interpretation of Party 
principles when be was natural- 
ized, and nothing in his conduct 
is liiicohslstent with (hat testi- 
mony. We concluded (hat the 
government -lips not carried its 
burden of proving by "clear, un- 
equivocal. and convincing" evi- 
dence which, does not leave "'the 
issue in doubt" that petitioner 
obtained his clttemsiilp iilegalb'. 
Ih so holding we do not decide 



